Abstract
oriented) and denying the existence of marriage registration. The existence of marriage records is somewhat neglected, even considered unimportant. No wonder, if more people commit nikah sirri (unregistered marriages) than the marriage in front of marriage registrars. Based on the National Socio-Economic Survey (Survei Sosial Ekonomi Nasional, hereinafter SUSENAS) of households that are among the poorest 30%, more than half (55%) do not have marriage certificates and most of their children do not have a birth certificate (75%). 2 Although the only proof of marriage has occurred is the existence of a marriage certificate in Indonesian marriage law, the law provides a way for unregistered marriages to establish marriages that have been carried out through the legalization of marriage procedure (isbat nikah) as formulated in art. 7(2 ) of KHI. Based on data compiled by Sumner, the application for isbat nikah has tripled in 359 Religious Courts in Indonesia. The Religious Courts has heard more than 23,000 cases in 2012, 3 and 35,000 cases of isbat nikah in 2013. 4 In addition to the fiqh oriented above, the constraints of transportation and the geographical conditions of several regions in Indonesia as well as the limited facilities and infrastructure to gain access to the courts have caused many difficulties for justice seekers to document their marriages, especially those in remote areas. This condition is one of the problems that prevents justice seekers from obtaining legal services and justice to the court. 5 Based on Sumner's research which collaborates with the Indonesian Supreme Court and the Family Court of Australia and Indonesia Australia Legal Development Facilities (IALDF), the poor face major obstacles in financial and transportation issues to come to the court. 6 This has been the basis for the Supreme Court to issue rules regarding the organization of circuit courts and court fee waivers with the prodeo process, through the Supreme Court Circular No. 10 of 2010 concerning Guidelines for Providing Legal Assistance, both within the General Courts and the Religious Courts.
The circuit court or trial outside the court building, is one of the manifestation of the principle -access to justice‖ that has become a commitment of the legal community in many countries. It is intended to bring legal services and justice closer to the community, so that justice can be reached by all people, and to realize a simple, fast and low cost judicial process, and to increase public legal awareness of Islamic law whose enforcement is the duty and function and authority of the court. 7 The existence of isbat nikah in the Indonesian Marriage Law is still debated; yet, this study will not highlight the polemics about it. It seeks to describe whether the isbat nikah program in the Tenggarong Religious Court can be the manifestation of the principle -access to justice‖. This study is important in a way that it provides an overview of how well the program -access to justice for the community‖ in the Tenggarong Religious Court area has been carried out. This is so especially considering the remote geographical conditions and areas from the court which make it difficult for the poor to reach it. With the circuit isbat nikah, a significant number of unregistered marriages have been documented; this thus has greatly help the community in the jurisdiction of the Tenggarong Religious Court who lives far from the Court to obtain legal services and justice. From this stage, they then are able to document their children's birth certificate or their household card to access government social assistance program. This study thus complement previous studies which reveal that women's access to justice has been found to positively impact gender equity development in Indonesia. 8
B. Isbat Nikah and Debates on Its Existence
Related to the validity of marriage as per the art. 2(1) of Law No. 1/1974 concerning Marriage, the KHI states that a Muslim marriage is valid if it is carried out in accordance with Islamic Law. 9 Furthermore, KHI stated that in order to ensure the marital order for the Islamic community, every marriage must be recorded. 10 Like Art. 2 paragraph (1) and (2) Law No. 1 of 1974, the provision on the validity of marriage according to the KHI is also debated, whether the two articles (art. 4 and 5(1)) are mutually supportive and must be fully understood or both articles can be interpreted that the validity of marriage according to syariah does not require recording. 11 Furthermore, the KHI applies the concept of "double validity": meaning, on the one hand, the KHI retains the opinion of the classical scholars, that only religious conditions can determine whether the marriage contract is valid or not. On the other hand, recording is a must. Here marriage registration is only an administrative requirement. 12 As a result, many people commit nikah sirri (unregistered marriage) and ignore the existence of marriage records.
To overcome the emergence of various problems due to the nikah sirri, and for the benefit of the state, the KHI regulates the possibility of the validation of an unregistered marriage by applying for the isbat nikah to the Religious Courts. The isbat nikah can be interpreted as a legalization of an unregistered marriage issued by the Religious Court at the request of a husband and wife because the couple cannot prove their marriage which was carried out previously according to the Shari'ah through a marriage certificate issuance so that the previous marriage has the force of law. 13 This marriage process then produces a marriage book/certificate which has a function as an authentic deed in proving the certainty of marriage has actually been implemented. With the marriage certificate, it will make it easier for couples to fight for their rights. 14 Previous studies on isbat nikah illustrate that it is one of the means that provides convenience for parties who "intentionally" violate the law No. 1 of 1974. Another factor causing the isbat nikah is lack of knowledge, limited access to registration, and soaring costs of marriage. Isbat nikah is also used as a solution when there is an acknowledgment that the prospective wife has been pregnant or polygamy reasons because children have already been born, and to legalize the unregistered polygamy, the isbat nikah is applied. 15 From here it can be seen, the rule of isbat nikah is like a double-edged knife; it has dualistic consequence. On the one hand, it can help people to get legal certainty related to the unregistered marriage, but on the other hand, it constitutes the justification of the nikah sirri committed by the community. Huda stated that if nikah sirri has been entrenched in the community, then every time the isbat nikah application marriage is submitted to the Religious Court, it would be granted. This situation actually would have adverse impacts that include:
a) The historical meaning of the Marriage Law will be ineffective so that the purpose of the birth of the Law is not achieved; b) The normative purpose of marriage registration is not fulfilled as required in art. 2 of Law No. 1/1974 concerning Marriage, it will create a condition of irregularities in population registration; c) Muslim society is seen as no longer concerned with the life of the nation and state in the field of law, which ultimately comes to the assumption that the implementation of Islamic teachings does not require state involvement; d) It will be easy to find an unregistered marriage that only cares about the elements of religion rather than the elements of marriage registration procedures that invite uncertainty about the fate of women (wife); e) In the event of a breach of the marriage agreement, the opportunity for marriage breakup will open freely without being involved in legal procedures as a direct result of neglecting the state registration, so that the unregistered marriage is only followed by an arbitrary extra-judicial divorce; f) It will form a bad precedent so that people will tend to be light-hearted to ignore the recording of their marriage directly at the time of marriage. 16 In addition, another thing that raises the debate regarding itsbat marriage is in terms of requirements. One of the conditions for filing itsbat nikah in the Religious Court as formulated in art. 7(3e) of the KHI is the existence of a marriage before the enactment of the Law No. 1/1974. However, in reality, the filing of itsbat nikah in the Religious Courts is actually carried out by marriages contracted after the enactment of Law No. 1/1974. The possibility of filing in isbat nikah for marriages that occur after the enactment of Law No. 1/1974 is considered to violate the requirements for the application of itsbat nikah formulated in art. 7(3e) of the KHI.
Although it violates one of the requirements for the application of its isbat nikah, the Religious Court judges may not reject this kind of isbat nikah. There are two reasons for this: first, related to the principle of -ius curia novit‖, namely the judge is considered to know the law of isbat nikah, and the principle of freedom of the Judge to find the law against a problem or case whose no law/regulation (rechtsvacuum). Second, a sociological approach that encourages judges to analyze a case with a sociology of law approach and conduct teleogical interpretation of other regulations that have to do with the problems faced so that the law is not stagnant, but develops according to the development of society or in accordance with the living law in society. These steps are then known as legal findings (rechtsvinding). 17 As confirmed by Sidharta, the law finding was intended to enable the law to achieve its objectives, namely; justice, certainty and benefit. 18 Equally important, the need for legal finding is getting stronger due to: first, the law is conservative, because once enacted it is silent, so it requires actualization of accommodation developments to be able to become a living law. Second, the authority to determine truth and justice in the trial is only a judge, while the law is born in the legislative process. Third, the community continues to grow. 19 Further, the background of the need for a judge to find a legal finding was that the judge could not refuse to drop a decision on the grounds that the law was incomplete or unclear. When the law is unclear or incomplete to decide the case, that is when the judge must find the law (rechtsvidng). 20 This reinforces that the need for law findings is indeed urgent to be done so that the legal objectives of justice, certainty and usefulness can be achieved.
Therefore, the judge, in granting the petition for itsbat nikah must really consider, whether the determination of isbat nikah will provide benefits or just the opposite for the parties in the family. In addition, in the determination of the isbat nikah, it must accommodate the purpose of the implementation of the law, namely justice, certainty, and usefulness for the parties concerned..
C. The Program of Circuit Isbat Nikah in Tenggarong Religious
Court The circuit court is a trial that is conducted permanently or incidentally outside the court building. The circuit court is a form of providing legal assistance as mandated in art. 28 D (1) of the 1945 Constitution, which states that every person has the right to the recognition, guarantee, protection and fair legal certainty and equal treatment before the law.
The The circuit court or trial outside the court building, is one form of the access to justice that has become a commitment of the legal community in many countries, with the aim of bringing legal services and justice closer to the community, so that justice can be reached by all people, realize a simple, fast and low cost judicial process, and increase public legal awareness of syariah law whose enforcement is the duty and function and authority of the Religious Court. 22 The implementation must be as effective and efficient as possible, taking into account the number and location of the circuit court. 23 The circuit court, especially the circuit court of itsbat nikah, makes it easier for people whose marriages are not recorded, to carry out itsbat nikah, so as to obtain legal certainty and legal identity. For the Religious Courts, the program of circuit court for isbat nikah is very beneficial, because it speeds up the litigation process and reduces the accumulation of cases. Data in 2009 reveals that more than 13,000 cases of isbat nikah were accepted by the Religious Courts. If the request for marriage validation is granted, the Religious Court provides a document regarding proof of marriage validity, where the document is used by the parties to obtain a legal identity, including birth certificates. 24 In this study, the researcher focused on the circuit court, especially the case of isbat nikah in the Tenggarong Religious Court from 2015 to 2017. mobile court which is held regularly in a place that has been established and held regularly every year. To conduct a circuit court, following criteria must be met: a) Remoteness of area, namely the location of the area far from the office location of the court building within the district/city where the court building is located; b) Other regencies that have no court offices, which are still within their jurisdiction; c) Areas where transportation facilities are very difficult to reach; d) Areas that are far and difficult and result in high costs to call the litigants to the area. e) Case entry from the region based on case data for the past 3
years. An incidental circuit court is a mobile court which is carried out at any time outside the permanent circuit court at the request or proposal of: a) Local people; b) Local government or village head; c) Other government agencies; d) Non-Governmental Organizations (NGOs) representing local communities, or universities in the local court of law area. 27 In carrying out the circuit court, it was not only for the case of the application for isbat nikah, but also for talaq (unilateral divorce by husband) and cerai gugat (the wife initiated divorce). This study focuses on the case of the application for isbat nikah because there were so many applications for isbat nikah made by the community.
The difference between the circuit isbat nikah and the regular isbat nikah are: (1) The parties involved in the circuit isbat nikah are the Religious Court, KUA, District or village head where the circuit court is held, the Local Government or NGO, while the regular isbat nikah only involves the Religious Court; (2) The place for the implementation of circuit isbat nikah is outside the court building, such as the local government hall, the sub-district office, the village hall, or other places that are suitable to be used as a place of trial, while the regular one is held inside the court building; (3) The isbat nikah that can be submitted at a circuit court is the voluntary isbat nikah, while the regular one can be in the form of voluntary or contentious; in both forms, the judge is in the form of a panel of judges.
Prior to the circuit court execution, the village head usually has coordinated with the local Sub-district and local office of the Ministry of Religious Affairs (Kantor Urusan Agama, hereinafter KUA). They collect data of those of who have not got the marriage certificate to register immediately to join the circuit isbat nikah. The requirements for joining the mobile marriage are: photocopy of husband and wife ID card, copy of guardian ID card, copy of ID card witnesses, certificate from the local KUA if the marriage has not been registered, and complete the registration form.
The implementation of circuit isbat nikah is carried out within a day, in the sense that within a day if the application for the determination of its marriage is granted, the applicants immediately get an appointment. The process and stages of the implementation of circuit isbat nikah are examination, verification, conclusion and determination. 28 From the data above, there are two types of mobile sessions, namely the regular circuit court and the incidental mobile court. The circuit court was held in Melak sub-district, West Kutai Regency. In terms of requirements, the implementation of the circuit isbat nikah has been fulfilled as a regular circuit court, namely the location far from the the Tenggarong Religious Court office, land transportation can be taken within 8 hours provided the road is not damaged, because the road is damaged, the distance from the Tenggarong Religious Court to Melak sub-district take around 14 hours, while the summoning fee to Melak was around 4 million rupiah, 29 a pretty fantastic amount for the poor. Melak is one of the districts in West Kutai Regency, while the Tenggarong Religious Court is Kutai Kartanegara Regency. Because there is no Religious Court in West Kutai district, West Kutai is included in the the Tenggarong Religious Court's jurisdiction.
While for other regions as described in the table above, it is a type of incidental circuit court. As described previously, an incidental circuit court is a mobile court conducted at any time due to a request from the local government or village head or NGO. The incidental circuit of the isbat nikah cases above were carried out because there was a request from the village head, the subdistrict coordinated with the local KUA, and coordinated with the Tenggarong Religious Court. Of the total 173 requests for isbat nikah, 170 were granted while three applications were not granted because the applicants were not present in the trial.
In addition to the request of the village head and the territorial sub-district where the incidental circuit court was held, in 2015 the Tenggarong Religious Court also conducted an incidental circuit court at the initiative of the Kutai Kartanegara Population and Civil Registration Service, as shown in the following Table 2 above explains that circuit isbat nikah was held 5 times. Because this circuit court activity was the initiative of the Population and Civil Registry Service, the entire funding was borne by the office. What is done by the Department of Population and Civil Registry deserves to be appreciated, considering that there are still many people in the Kutai Kartanegara area who have not registered their marriages, in addition to costs, also because of the low understanding of the importance of marriage registration.
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In 2016, circuit isbat nikah was held 11 times with a total of 177 applications for marriage. The data also shows that there are still many people in the Kutai Kartanegara area who do not register their marriages. From the data, all of the petitions were granted, because all applicants met the requirements for the determination of their marriage validity, including witnesses, marriages conducted in Islamic law and their conditions and conditions fulfilled, for example with guardians entitled to marry. Actually, the applicants of itsbat marriage exceeds the number as stated in the table above. This is because not all of them pass the file and requirements, for example by marriage in Islamic law but with a guardian who is not entitled to marry or sometimes the applicant cannot present the required witnesses. In 2017, the circuit isbat nikah was held 10 times with a total of 201 applications, while 188 were granted. 3 applications were not granted because the applicant was not present at the time of the trial. The type of trial is an incidental circuit court and a regular circuit court. The circuit court was held in Melak Subdistrict, while for other regions as illustrated in the table above was an incidental circuit court.
The description of the three-year mobile circumference of isbat nikah shows that there are still many people who do not register their marriages. The data above, only based on the people who submitted it, because there are still many people who have not submitted, because of their ignorance of the implementation of mobile marriage, or there is a possibility of a low understanding of the importance of marriage registration.The circuit isbat nikah, on the one hand provides benefits to the community, namely the existence of legal certainty about their marriage so as to have a marriage certificate, but on the other hand, the community does not consider the importance of marriage registration. As a result, the existence of the state as a regulator of order in social life is deemed absent.
The program of circuit isbat nikah is basically one of the efforts of the Tenggarong Religious Court to serve the people who are in their jurisdiction, related to the large number of people who do not register their marriages. This is as affirmed by the the Tenggarong Religious Court's Legal Clerk, Faidil Anwar, the most frequent case of application to the Tenggarong Religious Court is isbat nikah which can reach 360 cases in a year. This is because many people committed nikah sirri (unregistered marriage), especially in the Upper and Coastal Mahakam river. For this reason, the Religious Courts made an effort to pick up the ball in cooperation with the village head and the local KUA to record the citizens who did not have a marriage book. 30 The existence of mobile marriage is considered important, because for people whose marriages are not registered, they will not get a marriage certificate. In fact, the marriage certificate is the parent of all legal identities. With a marriage certificate, parents will be able to take care of and get their child's birth certificate. With a marriage certificate, the rights of the wife will be more guaranteed. In addition, a marriage certificate is also required in making a passport, and so on.
The causes of many people who do not have a marriage certificate include: (1) the community still considers that marriage registration in KUA is expensive, so they prefer to have nikah sirri 31 ; (2) lack of public knowledge of the importance of marriage in front of a marriage registrar, when they have children and come to the Civil Registration Office to arrange a birth certificate, then realize the importance of the marriage certificate 32 ; (3) the negligence of Imam P3N does not report the marriage records that have been made to the local KUA because of the distance to reach KUA. 33 Based on interviews with the Chairperson of the Tenggarong Religious Court for the period 2012 to 2016, Mr. H.M. Asy'ari, S.Ag., SH., M.H., it was revealed that the circuit isbat nikah was carried out to bring services closer to the community, given that there were no religious court representatives in the sub-district, while most of the sub-districts were quite far from the Regency due to the vast area of Kutai Kartanegara. In addition, it is an embodiment of the principle of justice that is simple, fast and low in cost, because the litigant community does not need to come all the way to the Religious Court located in the Regency with a 30 -Stok Janda Di Kukar Semakin Banyak,‖ accessed November 15, 2017, www.poskotakaltimnews.com. 31 According to Abbas explanation, one of residents in Kelurahan Muara Jawa, March, 01 st 2018. 32 Interview with Poniman, one of Loa Janan residents, March 12nd 2018 33 Interview with H. Nasrun S.Ag, the former Section Chief of Islamic Affairs ministry of Religious Affairs Tenggarong District, Year 2012 -2015 considerable distance and cost a lot. 34 This was reinforced by H. Baharuddin S.Ag., MM., representing the district head of Muara Jawa, that the circuit isbat nikah makes it easy for people not to come to the Court because of the distance to register their marriage registration. 35 As an embodiment of access to justice, the circuit court of the Tenggarong Religious Court was also equipped with a legal consultation program. The legal consultation program that was packaged in this mobile session clearly had a positive impact, as affirmed by Taufik Ismail, S.Ag, Head of KUA in Marangkayu Sub-district. 36 In its implementation, there are several obstacles in this circuit isbat nikah program, so that some applications are rejected. These include: the applicant does not bring witnesses as required in the trial, the marriage has not fulfilled the conditions and conditions in accordance with Islamic law, such as nikah sirri employing a guardian who does not has the right to be a guardian. However, almost 90 percent of applications were granted, because three weeks before the trial, the Religious Court came to the location of the hearing to verify the completeness of the application file. 37 Access to justice means being treated fairly by law, not only against advocates and courts, but also against other justice institutions. 38 Access to justice provides the opportunity or ability of every citizen without distinguishing his background (race, descent, education, or place of birth) to obtain justice through the judiciary. 39 Efforts to realize access to justice in its implementation includes three things: First, the right to benefit and use judicial institutions; second, there is a guarantee of the availability of means to fulfill the rights of the poor to achieve justice; and thirdly, the existence of effective methods and procedures to expand public access to justice. 40 The concept of access to justice in Indonesia according to BAPPENAS, 41 constitutes circumstances and processes, in which the state guarantees the fulfillment of basic rights under the 1945 Constitution and universal principles of human rights, and guarantees access for every citizen to have the ability to know, understand, realize and use these basic rights through both formal and non-formal institutions, supported by a good and responsive public complaint mechanism in order to obtain optimal benefits to improve the quality of their lives with the aim of preventing and reducing poverty.
The concept above explains that access to justice is not just the fulfillment of the rights of the community to justice, but more than that, ensuring access for every citizen to have the ability to know, understand, realize and use these basic rights. The implementation of the concept in the Tenggarong Religious Court was the Court coordinate with public officials by sending letters to the regions and territories that would carry out mobile marriage. The existence of this notification letter provides an opportunity for the public to be able to find out the existence of the court, so that the community with an interest in the court can use these rights properly. The existence of legal consultations in the circuit court process also proves that the Tenggarong Religious Court seeks to provide understanding to the justice seekers, as implemented in the Marangkayu District as described above. The implementation of circuit isbat nikah is for all justice seekers without distinguishing their background (race, descent, education or place of birth).
In addition, the embodiment of access to justice with the aim of bringing legal services and justice closer to the community through the circuit court program has been done by visiting locations far from the District Courts 11 times a year. So that the rights of the community, especially the poor to get justice and legal certainty are achieved. The implementation of access to justice clearly has been realized, because the community has benefited from the marriage trial of its unregistered marriage. They then obtain legal certainty about their marriage, so that it can have a marriage certificate, which is the parent legal identity for every citizen. In addition, the implementation of the circuit court of its marriage in sub-district offices or buildings that are appropriate for the meeting place, is a manifestation of the availability of infrastructure to obtain justice. Effective methods and procedures to expand public access to justice are realized in the form of providing data collection facilities and verification of the requirements for submitting an application for isbat nikah. Meanwhile, the head of the village, the local KUA collects data on the people who do not have a marriage certificate. After all the documents as required are complete, the court representative comes to the location to check whether the application meets the requirements or no. Here the community does not need to come to court, so it does not take time and money.
Besides that, the implementation of the trial is only one day and if granted immediately gets the marriage certificate. This is the embodiment of the principle of quick and simple trial, because it is not convoluted. The program is financed by the the Tenggarong Religion Court's budget and the parties who initiated the implementation of the circuit isbat nikah; this is clearly an embodiment of the principle of affordable and low cost trial, because here the community does not need to pay a lot of money. Even, they sometimes are freed from paying the fee because it has been borne by the initiating party, as done by the 2015 Kutai Kartanegara Population and Civil Registry Service.
D. Conclusion
The program of circuit isbat nikah in the Tenggarong Religious Court is the embodiment of access to justice, with the aim of bringing legal services and justice to the community. It has been implemented for several years in which the circuit court may ensue around 10 to 11 times a year and the applications accepted are up to 200 cases per year. This program clearly helps justice seekers, because they do not need to come to the court office; instead, the court picks up the ball, by visiting areas far from the court. In addition, the community has benefited from the program by obtaining legal certainty about their unregistered marriage in the form of a marriage certificate, which is a legal identity parent for every citizen. The circuit isbat nikah is also a manifestation of the principle of light costs, because the costs incurred by the community are relatively light and affordable, even sometimes the costs are free, because it has been borne by those who initiate the implementation of circuit isbat nikah. Last but not the least, it is the manifestation of fast trial principle since the proceeding only takes a day and the applicants immediately get a determination of the legality of their unregistered marriage if granted.
